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ances of certain land, the Statute of Frauds was held a complete de- 
fence: while under Jack v. McKee, as Judge Woodward sug- 
gested in his dissenting opinion in Malaun v. Amnion, the plaintiff 
could in an action for the breach of the contract have recovered the 
whole value of the land. In Whitehead v. Carr, 5 Watts 368, the 
remark of Judge TlLGHMAN in Ewing v. Tees, supra, as to the small 
amount of the damages to be recovered in an action for the breach 
of a parol contract, &c, was cited. In Haines v. 0' Conner, 10 
Watts 320, Rogers, J., said " If a parol contract for the convey- 
ance of land has been violated the party has his remedy by action 
when he will recover the damages which he has actually sustained." 
In Hastings v. Eckley, 8 Penna. St. 197, it had been held that the 
damages for the breach of a parol contract to convey land in con- 
sideration of services were the value of the services and not that 
of the land. 

Hertzog v. Hertzog was followed in Graham v. Graham, 34 
Penna. St. 482, which spoke of Jack v. McKee as an evasion of 
the law ; in McNair v. Compton, 35 Penna. St. 28, Judge Wood- 
ward adding, that as against a fraudulent vendor greater damages 
would be given (see supra) ; in Ewing v. Thompson, 66 Penna. 
St. 383, and in Harris v. Harris, 70 Id. 174. As to cases of 
contract to reward services by the conveyance of land, see Browne 
on Stat, of Frauds, § 271. In Poorman v. Kilgore, 37 Penna. 
St. 311, it was said that Hertzog v. Hertzog, etc., correcting a mis- 
taken rule as to damages, did not affect the right to sue on the parol 
contract. See Burr v. Todd, 41 Penna. St. 212, a case not under 
the Statute of Frauds, but one of the measure of damages for the 
breach of a penal bond, as supporting Hertzog v. Hertzog, on the 
general principles of the law of damages, apart from the statute. 

Henry Reed. 

(7b be continued.) 

•%> 

RECENT AMERICAN DECISIONS. 

Supreme Judicial Court of Maine. 
ISAIAH L. RYDER v. WILLIAM II. MANSELL. 

The principle of estoppel which prevents a tenant from denying his landlord's 
title, applies to the relation that exists between the hirer and letter of a house, 
standing upon the land of a third person, as personal estate. 

A tenant is not estopped to deny his landlord's title after that title, under which 
his own tenancy began, has ended and the estate has become vested in the tenant 
himself. 
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A foreclosure by a mortgagee, describing bimself as William Mansell, may be 
valid, although his whole name is William H. Mansell, he being known to be the 
same person by either name, and it being evident that no misapprehension or mis- 
take was caused on that account. 

On report. Forcible entry and detainer and assumpsit; two 
actions tried together and made law on report of the same evidence. 
The premises, the possession and the rent of which the plaintiff 
sought to recover, was a house built on land leased of the Highland 
Slate Company. 

The plaintiff, a mortgagor in possession, about November 1st 
1873, let, in writing, the house to the defendant, at a rent of three 
dollars per month for six months. After certain sundry monthly 
payments of rent, the evidence introduced against the plaintiff's 
objection, tended to show that the defendant purchased of the mort- 
gagee his interest and notified the plaintiff of his intention to fore- 
close. The plaintiff assented thereto, stating, as the evidence tended 
to show, that he would rather submit to the foreclosure than con- 
tinue to pay twelve per cent, on the mortgage-note of $100, the 
rate agreed, with the probable understanding, as the counsel argued, 
that he would have three years to redeem, and could collect rent all 
the while. The defendant foreclosed in sixty days, as for personal 
property, serving the notice on the plaintiff's grantor, and not upon 
the plaintiff, and stating his own name in the notice as William H. 
Mansell, and not as William Mansell, the name in the deed. The 
certificate of the justice showed that William Mansell made oath to 
the certificate of William H. Mansell. The foreclosure, if the pro- 
ceedings were valid, expired March 3d 1874. 

W. P. Young, for the plaintiff. — The defendant having entered 
into possession under a lease from the plaintiff, and having neither 
been evicted by paramount title, nor surrendered possession, is 
estopped to deny his landlord's title, and therefore any testimony to 
show title in the defendant is inadmissible : Longfellow v. Long- 
fellow, 54 Maine 240 ; Same v. Same, 61 Id. 590. The relation 
of landlord and tenant existed between the lessor and the lessee of 
the house standing on land of a third party by permission : Smith 
v. Grant, 56 Maine 255 ; K. S., c. 94, § 2, last sentence. By this 
foreclosure the defendant, under the forms of law, undertook a fraud 
upon the plaintiff, and should be held to follow strictly and technically 
the forms. There is no evidence that William Mansell and William 
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H. Mansell are the same person. In any event the plaintiff is 
entitled to two months' rent ending with the foreclosure. 

C. A. Everett, for the defendant. — The house built upon the land 
of a third party, was personal property : Osgood v. Howard, 6 Maine 
452; Russell y. Richards, 10 Id. 429; Hilborne v. Brown, 12 
Id. 162 ; Davis v. Emery, 61 Id. 140. In such case the relation 
of landlord and tenant does not apply. If the relation does apply, 
still the tenant can show that the landlord's title has been put an 
end to : 1 Hill. Mort. 183. Other points taken by counsel appear 
in the opinion. 

Peters, J. — The facts material to this controversy are these : 
The plaintiff was the owner of a house, situated on the land of a 
third person, upon which house was an outstanding mortgage. The 
plaintiff let the house to the defendant by parol agreement, for a 
rent to be paid monthly. After this, the defendant purchased the 
mortgage upon his own account, and foreclosed it as one upon per- 
sonal property. Before the foreclosure was commenced, the defend- 
ant notified the plaintiff of his purchase, but never surrendered 
the possession of the house to him, nor offered to. 

The suit is for rent which accrued both before and after the fore- 
closure was perfected, and the complaint for possession was insti- 
tuted after it was perfected. 

The plaintiff contends that the defendant is liable for rent of the 
house until he shall surrender possession of the same to him, and 
that, until that is done, he is estopped, by the relation of landlord 
and tenant, to set up any claim of title of his own thereto. On the 
other hand, the defendant contends that he cannot be ousted from 
the possession by the plaintiff, and that he is not liable for any rent 
accruing subsequently to his purchase of the mortgage, whether 
foreclosed or not. 

Our opinion is, that the plaintiff can recover for the rent of the 
house, up to the time when the defendant's title thereto became 
absolute and completed by foreclosure, and that he cannot recover 
for any rent after that time ; and that the complaint for forcible 
detainer cannot be maintained. 

The defendant contends that the doctrine of estoppel, such as 
exists by the relation of landlord and tenant, does not apply to a 
building that is merely personal property. We think it does apply 
to a house which is personal estate, situated as this house appears 
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to be. Although, perhaps, not distinctly disclosed by the evidence, 
it is inferable that the rightful possessor of the building would be 
entitled to the free use of the soil. By hiring the house, the defend- 
ant became entitled to use and enjoy the possession of the land 
upon which the house stands. The reason of the rule of estoppel 
applies to this property with as much force as to any other. Many 
landlords have themselves only the estate of lessees. And the doc- 
trine of estoppel as between principal and agent, and bailor and 
bailee, is not widely different from that which applies between hirers 
and letters of real estate : Cobum v. Palmer, 8 Cush. 124 ; Hil- 
bourn v. Fogg, 99 Mass. 11 ; Smith v. Grant, 56 Maine 255. As to 
bailments, see collection of cases in Abbott's IT. S. Dig., vol. 2, 476. 

But the defendant was not bound to the plaintiff as his landlord 
after the mortgage was finally foreclosed. Although a tenant, with- 
out a surrender or eviction, or something equivalent thereto, cannot 
show that the title of his landlord was not a valid one when he 
entered under him, he can show that such valid title has been legally 
extinguished or determined, so that it no longer exists. He does 
nothing thereby inconsistent with the lessor's right to grant the 
original lease. The tenant cannot be allowed to plead to his land- 
lord's action nil habuit in tenementis, but he can plead nil habet, &c. 
A tenant does not deny that the landlord had a title at the beginning 
of the lease, by showing that the same title has expired. This 
exception to the general rule is well established by numerous author- 
ities, and is entirely consistent with the reasons for maintaining the 
rule itself. We do not perceive why the facts of this case do not 
bring these parties within the application of this principle. See 
cases cited supra. Also cases collected in note under title of 
Estoppel, in Chitty on Plead., 16 Am. ed. ; Wash, on Real Prop., 
vol. 1, book 1, c. 10, § 8. Lamson v. OlarJcson, 113 Mass. 348, 
O'Brien v. Ball, 119 Id. 28, and Whitney v. Binsmore, 6 Cush. 
124, are cases directly in point. 

The plaintiff makes a point that the mortgage is not well fore- 
closed, because the defendant in the papers is sometimes described 
as William H. Mansell, and sometimes as William Mansell, with the 
middle initial omitted. But we are satisfied that by both names he 
was known to be the same person, and that no misapprehension or 
mistake has occurred on that account : Collins v. Bouglass, 1 Gray 
Vol. XXV.— 75 
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167 ; Hubbard v. Smith, 4 Id. 72 ; State v. Taggart, 38 Maine 
298 ; Button v. Simmons, 65 Id. 583, 585. 

The result is that, in the complaint of forcible entry and detainer 
the complainant is nonsuit ; and in the action at law the defendant 
is to be defaulted. 

Appleton, C. J., Walton, Dickerson, Barrows and Virgin, 
JJ., concurred. 



The maxim that "a tenant cannot 
dispute his landlord's title," like all 
other general maxims, is liable to be per- 
verted and misunderstood. At the an- 
cient common law a tenant was not es- 
topped to deny his landlord's title, un- 
less the lease was under seal. See Davis 
v. Tyler, 18 Johns. 490. Nay more, 
he was not estopped even by the accept- 
ance of a lease under seal. It must have 
been an indenture under seal, signed by 
the tenant as well as by the landlord. 
A lease, or deed-poll, signed only by 
the landlord, and the enjoyment of the 
estate under it would not, by the old 
law, prevent the tenant from denying 
the lessor's title, either in an action for 
the rent, or to an avowry in replevin 
for goods taken by the- landlord as a 
distress for rent : Co. Litt. 47 b ; 
Palmer y. Ekens, 2 Ld. Raym. 1550. 

When the lease was by mutual inden- 
ture the tenant could not set up the plea 
of ml habuit in tenementis, not because 
forbidden by any general rule of law, 
but merely because by his own deed 
under seal, he had conclusively admit- 
ted the lessor's title. It was the effect 
of the seal, not of the lease, nor of the 
relation of landlord and tenant. 

Still more: although the lease was 
by a mutual indenture under seal, the 
tenant was not estopped, except in 
actions of which the demise was the 
gist, as covenant for the rent, or in 
defence of a replevin suit by the tenant 
for the goods distrained for rent, the 
avowry by the landlord. The estoppel 
did not arise in an action of debt for the 
rent, for that was not founded upon the 



indenture : see Sijllivan v. Shadling, 2 
Wils. 208 (1764) ; Chettle v. Pound, 1 
Ld. Raym. 746. 

It was for that reason that even if a 
tenant held under a lease by indenture, 
he was not estopped from denying his 
lessor's title, except during the term 
stated in the lease ; for by the lease the 
estoppel was created, and by the end of 
the lease it was determined : Co. Litt. 
47 b. After the termination of his lease 
therefore, if he still continued to occupy 
lie could set up a pre-existing title in 
himself, even against his old landlord. 
See Page v. Kenisman, 43 N. H. 328 
(1861). 

But in modern times the doctrine of 
estoppel has been very much extended. 
It is now recognised independent of the 
form or nature of the lease, whether 
sealed or unsealed, written or oral. It 
is at present based on permissive posses- 
sion irrespective of the demise or any 
limits drawn from it. It is an estoppel 
in pais and not by deed. 

The landlord puts the tenant in pos- 
session ; the tenant takes possession 
from the landlord ; these facts, taken 
together constitute an estoppel in the 
tenant to deny his landlord's title. 
Wilde, B., in Duke v. Ashby, 7 H. &N. 
600. It is a kind of equitable estoppel, 
and may be shown by the evidence, 
without being technically pleaded as 
such. (The present sort of estoppel 
was not known in Lord Coke's day. 
By an estoppel in pais he meant a very 
different thing.) 

And notwithstanding some intima- 
tions to the contrary, there is some 
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ground to believe that under this modern 
view the estoppel endures so long as the 
permissive possession continues, whether 
the original term of hiring had or had 
not expired ; and that a tenant who 
holds over after the expiration of his 
original term, is as much estopped as 
before to deny his landlord's original 
title, and is as much liable for rent to 
him as before, until he surrenders pos- 
session to him, or attorns, or at least 
gives his landlord distinct notice that 
he shall claim under another and a 
valid title. And this has been thought 
to result from the principle that it is a 
tenant's duty at the end of the term to 
surrender possession to the landlord, 
and until he discharges that duty, or is 
legally excused from it, he shall not be 
permitted to claim title in himself. See 
Miller v. Lang, 99 Mass. 13 ; Jackson 
Stiles, 1 Cow. 575 ; Hawes v. Shaw, 
100 Mass. 189 ; Jackson v. Harper, 5 
Wend. 247 : and many other cases. 

But while he is still estopped by the 
modern rule so long as his permissive 
possession continues, to deny his les- 
sor's original title, he is not thereby es- 
topped, as held in the principal case, to 
prove that it has expired since the pos- 
session commenced, either by its own 
limitation, or by the act of the lessor, 
and eviction by paramount title. This 
is not denying his landlord's title, but 
is admitting it and proving that it no 
longer exists. See England v. Slade, 
4 Term 682 ; Doe v. Edwards, 5 B. & 
Ad. 1065 ; Jackson v. Davis, 5 Cow. 
124 ; Den v. Ashmore, 2 Zab. 261. 

The court were unquestionably correct 
in the principal case in extending the 
principles of estoppel, which are now 
acknowledged in leases of real estate, to 
a hiring of personal property, as the 
building in this case was. There can 
be no difference in the principle of the 
thing in either case. Ever since the 
case of Shelbury v. Scotsford, Yelv. 23 



(1602), a hirer of personal property has 
been allowed to show in defence of an 
action therefor by the letter that the 
property really belonged to a third per- 
son, who had asserted his title thereto. 
It is setting up the jus tertii, as it is 
termed. There is in such cases an im- 
plied undertaking on the part -of the 
bailor that the property really belongs 
to him, and that he has a right to let it, 
and the undertaking of the hirer is to 
return it to him, if he is lawfully enti- 
tled to it, and otherwise not. See Chees- 
man V. Exall, 6 Exch. 341 (1851). 

But it is held in sucli cases that 
to entitle the bailee to this defence, the 
true owner must have asserted his title 
by what is equivalent to an eviction by 
a title paramount, and that is not 
enough merely to show that such out 
standing right existed : Diddle v. Bond, 
6 B. & S. 225 (1865) ; Wallace v. 
Matthews, 39 Geo. 617 (1869) : Bates 
v. Stanton, 1 Duer 79 (1852) ; Butler v. 
Kenner, 14 Martin 274 (1824). 

And asserting his claim and forbid- 
ding the bailee to deliver the property 
to the bailor has been held sufficient ; 
Thorne v. Tilbury, 3 II. & N. 534 
(1858) ; Sheridanv. The New Quay Co., 
4 C. B. N. S. 617 (1858). Especially 
if the. bailee has delivered up the goods 
upon such demand : King v. Richards, 
6 VVhart. 418 (1841), one of the best 
cases on this subject. But if the real 
owner chooses to abandon his claim, or 
not to assert it, the bailee cannot take 
advantage of it to defeat his bailor's re- 
covery : Betteley v. Read, 4 Q. B. 511. 

The principle as to denying the plain- 
tiffs original title therefore being anal- 
ogous in actions concerning real and 
personal property, there seems to be no 
reason why it should not also be extend- 
ed, as was done in this case, to allow 
the hirer to show that the lessor's origi- 
nal title had expired since the letting. 
Edmund H. Be:;nett. 



